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Syllabus. Statement of the case.

Tae Omio axp Mississiepr RAaiLroAD COMPANY
. .
WiLriam SCHIEBE.

1. RATLROAD —negligence. Where a passenger on 2 railroad attempts to
pass from a train in motion, and not at a station, and is warned not to get off
at that place, and the conductor takes hold of him fo prevent him from pass-
ing from the car,— %eld, that the passenger is guilty of negligence if he passes
from the train, and receives injury thereby.

2. SamE, It is not negligence to run a passenger train on the side track,
where it is necessary to permit a freight train too long to run into the side
track, to pass, when the evidence shows that such a course was not unusual.

8. VERDICT — against the weight of evidence. Where a verdict is manifestly
against the weight of evidence, the court should on motion set it aside and
grant a new trial, and failing to do so, this court will reverse for error.

‘Wxir or Error to the Circuit Court of St. Clair county ; the
Hon. Josepr Girniserm, Judge, presiding.

William Schiebe brought an action on the case in the St.
Clair Cireuit Court, against the Ohio and Mississippi Railroad
company, to the March Term, 1867.

The declaration contains three counts. The first avers
that plaintiff became a passenger on a train of defendant, to be-
carried from Illinoistown to Lebanon; that, in alighting from
the cars with due care, defendant’s servants negligently caused
the train to be suddenly moved backward, whereby plaintiff
was violently thrown to the ground, and his right arm broken.

The second is .substantially the same as the first, except it
avers that the plaintiff was thrown in the same manner from
the train, and its wheels ran over and crushed his right arm.

The third count avers, that defendants ran their passenger
train into a side track at the Lebanon station, and, while
plaintiff, with due care, was attempting to alight therefrom,
defendant’s servants carelessly drove the train violently and
suddenly backward, whereby plaintiff was thrown to the ground
and his right arm cut off. Defendant filed the plea of the gen-
eral issue.




1867.] Onro axp Mississiper R. R. Co. ». ScaiesE. 461

Opinion of the Court.

A trial was had at the return term before the court and a
jury; evidence was introduced by both parties, so much of
which as is necessary to a proper understanding of the case
appears in the opinion of the court. The jury returned a
verdict in favor of the plaintiff, for $3,000.

Defendant entered a motion for a new trial, because the
verdict was against the weight of evidence, which the court
overruled, and rendered judgment on the verdict. Defendant
thereupon prosecuted this writ of error, and urges a reversal,
because the court overruled the motion for a new trial.

Mz, H. P. Buxton, for the appellant.
Mr. Joserr B. Unperwoob, for the appellee.
Mz, Justicr Warker delivered the opinion of the Court:

This was an action on the case brought by appellee, in the
St. Clair Circuit Court, against appellants, for negligence in
operating their trains, whereby he was injured. It appears that
appellee became a passenger at Illinoistown for Lebanon, on
a passenger train of appellants. That, on arriving at Lebanon,
a freight train, being too long for the side-track, had stopped
on the main track, and the passenger train, having slackened
up, moved upon the sidetrack to permit the freight train to
pass. As the passenger train started, appellee attempted to
get off, and in doing so, fell, and one of his arms was crushed,
and was afterward amputated. He insists that the injury was
produced by the carelessness of the employees of the company,
while they contend that it d4rose from his own want of care and
prudence.

Appellee swears, that, after the train had stopped and was
starting again, some one said the train was going to Summer-
field, which was the next station. That he thereupon took his
baggage and went out upon the platform, and just at that time
“the locomotive gave a push backward, and I fell down by the
wheels, and the locomotive then went backward and the wheel
went over my right arm,” and the doctor amputated it. “The
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locomotive came back with great force.” “I think a man and
his wife got out before me safely; it was forty or fifty yards
from the station where I was hurt; I cannot tell whether
Lebanon was announced or not; I did not hear it; I did not
see any thing of the conductor, or any brakeman when I went
to the door of the car, and no one told me not to get out.”
He says the night was very dark, and in this he is supported by
other testimony.

Two witnesses, besides the conductor, testified that the con-
ductor told him not to get off there ; that it was not the station.
They say they heard the warning. They were just behind him
and had started to pass from the car. They say this occurred
at the door of the car, and as the conductor met appellee on the
platform in coming from the next car. Another passenger in
the same car testifies, that, as the crowd started to go out, he
heard some one at the door say, “ We have not got to the
station yet;” that it was about the time appellee was hurt. He
says he does not know who it was that gave the warning ; that
he was about the middle of the car.

The conductor testified, that, as he came out of one car to the
platform, appellee was coming out of the opposite car with
some bundles in his hands; that witness said to him, ¢ Do not
get off here; we are not at the station;” but appellee walked
along and stepped down on the steps of the car, and that he
(witness) took hold of his shoulder and said, “Don’t get off
here ;” but appellee was too heavy for him to hold, in the posi-
tion which witness then occupied, and he fell. There seems to
be no other witness than appellee who testified that there was
a violent jerking by the train at the time the accident occurred.
Some of the witnesses gave it as their opinion that appellee was
under the influence of liquor at the time ; but this he denied,
and said he had only drunk one glass of beer that day, and that
was in the morning.

If the testimony given by appellee was alone considered, the
jury might have been warranted in the conclusion at which
they arrived ; but his testimony is overcome by the testimony
of at least four witnesses as to the warning given, “That they
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had not reached the station ;”” and three of them state positively
that he was directed by the conductor, not to pass from the
cars at that place. These witnesses, so far as we can see from
this record, stand unimpeached, and are entitled to credit.
This evidence may, no doubt, be reconciled. Appellee may
have been so fully possessed with the idea of getting from the
cars, and thus avoid being taken to the next station, that he
failed to give ordinary attention to what was said and done at
the time. If his mind was greatly preoccupied with such an
apprehension, and he was not giving his attention to what
others were doing, he might and probably would not hear the
warning or directions given by the conductor. The others,
however, seem to have been giving proper attention, and state
positively that the warning was given, and that they heard it
distinctly.

Appellee states that the conductor did not take hold of him,
while the latter states that he did, and is fully supported in
the statement of Ellen Macken. We are wholly unable to
comprehend how so many witnesses could be mistaken as to
what they saw and heard. On the other hand, appellee may
have been, and no doubt was, badly stunned by the fall, and
would be less likely to recall the circumstances, than others
not subjected to such a peril. It is more than probable that
the conductor took hold of him while he was in the act of fall-
ing, and if so, it was natural for appellee to have been entirely
occupied with his situation, and the apprehension of its results;
under such circumstances it would be remarkable if his atten-
tion was attracted to the fact that the conductor had hold of
him, or, if' noticed at the instant, that he counld recall it to
memory. The evidence, we think, preponderates largely in
favor of the oceurrence as detailed by appellants’ witnesses.

This case proceeds upon the ground of negligence on the
part of appellants. But, when we consider the circumstances,
we are unable to see that they have been derelict in any duty.
Appellee says he did not hear the name of the station announced,
and it was, we presume, not done, as the train had not reached
the station. He either failed for want of attention to hear the




464 LEester et al. v. Warre’s Heizs. [June T,

Syllabus.

emphatic warning of the conductor, or he failed to regard
it. Nor was there any negligence shown in running the train
on the side track, to perinit the freight train to pass on the
main track. The evidence shows that such a course was not
unusual, and in this instance it was necessary. .And the weight
of evidence is, that there was no violent jerking of the train;
but if there had been, it was not negligence, as the train had
not reached the platform. where passengers were expected to
get off. Appellee was attempting to pass from the train while
in motion, and at an unusual place. If there was negligence
it was on the part of appellee.

The judgment of the court below is reversed and the cause

remanded.
. Judgment reversed.

Savurrn LEusTEr ef .
.
Tae Hrmrs or WinLiaMm WHITE.

1. WITNESS —a grantor in @ deed — having an interest in suit— incompe-
tont. A grantor in a deed, who has made general covenants of warranty, and
that he had power to sell, and that the land was free from incumbrances, is an
incompetent witness, without a release, for his grantee, in a suit where the
plaintiff claims title through another channel.

9. PRE-EMPTION — right {o—not & mere chaitel interest. The interest ac-
quired by a pre-emption right is not a mere chattel interest which can be
transferred by parol, but requires a written instrument to pass such right or
title.

3. SAME —may be taken on ewecution—or on death of owner, descends to
the hetr. It is a right which may be taken on execution ; or upon the death
of the owner, it descends to the heir, and will not go to the executor or admin-
istrator.

4, SAME -~ conveyance of —may be compelled in certain cases. One of a
number of heirs to such pre-emption right can maintain a bill to compel a
conveyance of his interest from one who has received a deed from the other
heirs of their interests and the deed of a commissioner appointed by a decree
conveying the interest of such heir, he not having sold any interest in such
pre-emption right.
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