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Syllabus. of the case.Statement

CompanyMississippi RailroadThe Ohio and

v.
Schiebe.William

attemptspassenger toRailroad—negligence. a on a railroadWhere1.
station,motion, getand not at a and is warned not to offinpass from a train

prevent pass-takes hold of him to him fromplace, the conductorat that and
—car, held, guiltypassenger negligence passesis of ifing that the hefrom the

train, injury thereby.the and receivesfrom

track,negligence passengerrun train on theto a sideIt is not2. Same.
longnecessary permit freight too to run into the sideto a trainwhere it is

track, that a course was notevidence shows such unusual.pass,to when the
— manifestlyweight Where a verdict isagainst evidence.Verdict the3. of

evidence, motion set it aside andthe court should onagainst weightthe of
so,trial, forfailing to do this court will reverse error.grant new anda

the Court of St. Clair theoe Error to Circuit county;Writ
Joseph Gillespie,Hon. Judge, presiding.

an action on the case in theSchiebe St.William brought
andthe Ohio RailroadCircuit Court, MississippiClair against

the March 1867.Term,tocompany,
three counts. The firstcontains aversThe declaration

a on a train of to bedefendant,became passengerthat plaintiff
into Lebanon ; that,Illinoistown fromfrom alightingcarried

servantsdue defendant’s causedcare,the cars with negligently
moved backward,suddenly wherebytrain to be plaintiffthe

armand histhrown to the broken.rightviolently ground,was
as thethe same itfirst,is exceptThe second .substantially

was thrown in the same manner fromthat the plaintiffavers
■hisran over and crushed arm.its wheelsand rightthe train,

ran theirthat defendantsavers, passengercountThe third
whileat the Lebanon and,track station,a sideintotrain

was to therefrom,due care, attempting alightwithplaintiff,
the train anddrovecarelessly violentlyservantsdefendant’s

was thrown to thebackward, whereby plaintiff groundsuddenly
filed the of theDefendant gen-arm cut off. pleahisand right

eral issue.
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was term the and aA trial had at the return courtbefore
was introduced both so much ofevidence byjury; parties,

a of the caseas is towhich understandingnecessary proper
the of returned ain the court. Theappears juryopinion

verdict in favor of the forplaintiff, $3,000.
a aDefendant motion for new because thetrial,entered

which the courtverdict was the of evidence,against weight
and on the Defendantrendered verdict.overruled, judgment

athis writ of andprosecuted error, reversal,thereupon urges
because the court overruled the motion for a new trial.

P. forMr. H. theBuxton, appellant.

JosephMr. B. theforUnderwood, appellee.

JusticeMr. Walker delivered the of theopinion Court:

anThis onwas action the case brought in theby appellee,
Circuit Court,St. Clair foragainst appellants, innegligence
their he wasoperating trains, whereby Itinjured. thatappears

abecame atappellee Illinoistown forpassenger onLebanon,
a train of onappellants. That, atpassenger arriving Lebanon,
a too thetrain, forfreight hadbeing long side-track, stopped
on the main and thetrack, train,passenger slackenedhaving

moved the side-trackupon to theup, permit trainfreight to
theAs trainpass. passenger started, appellee toattempted

and in so, and one ofget off, fell, his armsdoing was crushed,
and afterwardwas Heamputated. insists that the wasinjury

the carelessness of thebyproduced of theemployees company,
contend that itwhile árose from histhey own want of andcare

prudence.
after trainswears, that, the hadAppellee and wasstopped

some one said the train was toagain, Summer-starting going
was the nextfield, which station. That he took histhereupon

and went out the and atupon that timebaggage platform, just
“ athe locomotive and I fellpush backward, down thegave by

and thewheels, locomotive then went backward and the wheel
“went over andmy the doctorright arm,” it. Theamputated
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“force.” I think a man andcame withlocomotive back great
orme itout before washis safely; forty fifty yardswife got

I I cannot tell whetherhurt;from the station where was
I did hear I did notor not it;was announced not;Lebanon

or brakeman when I wentof the conductor, anysee thingany
and told not to out.”the no one meto the door of car, get

inand this he isthe dark, byHe was very supportedsays night
other testimony.

the that the con-conductor, testifiedbesideswitnesses,Two
that nothim to off it was the station.there;ductor told not get

himheard the were behindTheyThey say they warning. just
from the thisand had started to car. occurredThey saypass

asof and the conductor met on theat the door the appelleecar,
inin from the next car. Another passengerplatform coming

to hethat,car as the crowd startedtestifies, out,the same go
“ We notone at the door have to theheard some say, got
timethat it was about the was hurt. Hestation yet;” appellee

does not know who it that thehe was thatgavesays warning;
middle of car.he was the theabout

as he onetestified, came out of car theThe conductor tothat,
ofwas out the car withcoming oppositeappelleeplatform,

“in thathis witness tohands; him,bundles said Do notsome
atare not the station;”off we buthere; walkedappelleeget

ofand down on the the and that hecar,stepssteppedalong
“said,of his shoulder andtook hold Don’t off(witness) get

too for him to inhold,was theheavyherebut appellee posi-
and fell.tion witness then he There seems towhich occupied,

thatthan who testified therebe no other witness wasappellee
timea the train at the the accidentviolent occurred.jerking by

the it their thatSome of witnesses as wasopiniongave appellee
at the thisthe influence of but heunder -liquor time; denied,

had ofhe drunk one beer that and thatand said day,only glass
in thewas morning.

If alone theconsidered,the wasbytestimony appelleegiven
inhave been warranted the conclusion at whichjury might

his the testimonybut is overcomearrived;they testimony by
“four as Thatof at least witnesses to the theywarning given,
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thehad not reached stationand three of them state positively
that he was directed the not toby conductor, from thepass

at thatears These far as weso can fromplace. witnesses, see
this stand and arerecord, entitled tounimpeached, credit.
This evidence no bedoubt, reconciled.may, Appellee may
have been ofso with the idea fromfully possessed thegetting

and thus taken nextcars, avoid to the that hebeing station,
failed to attention to what was said doneordinary and atgive
the his mindtime. If was angreatly with suchpreoccupied

and he notwas his attention to whatapprehension, giving
heothers were and would not hear thedoing, might probably

directionsor theby conductor. Thewarning given others,
to haveseem beenhowever, and stategiving proper attention,

that the was and thatpositively heard itwarning given, they
distinctly.

thatstates the conductor did notAppellee take ofhold him,
while the latter states that he and is indid, fully supported
the of Ellenstatement Macicen. We are unable towholly

how so witnesses could be ascomprehend many mistaken to
and On thewhat heard.saw otherthey hand, mayappellee

have and no doubt stunnedbeen, was, the andbadly by fall,
would be to recallless thelikely thancircumstances, others
not to such a It is thanmore thatsubjected peril. probable
the took hold him inconductor of while he the of fall-was act

if it natural forand was to haveso, beening, appellee entirely
his and thewith situation, of itsoccupied apprehension results;

under such circumstances it would be remarkable if his atten-
tion was attracted to the fact that the conductor had hold of

if noticed at the that he couldhim, recall it toor, instant,
The we inevidence, think,memory. preponderates largely

favor of the occurrence as detailed witnesses.by appellants’
This thecase of on theproceeds upon ground negligence

we considerof when theBut, circumstances,appellants.part
see that inare unable to have been derelictthey duty.we any
did not hear the name of the station announced,heAppellee says

reachedas the had notand it not traindone,wewas, presume,
thefor want of attention to heareither failedthe station. He
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of the he failedor toconductor,emphatic warning regard
init. Nor there the trainwas shown runningany negligence

on to the train to ontrack,the side thepermit passfreight
a course notmain The evidence shows that such wastrack.

and in this instance it Andunusual, was thenecessary. weight
of the train;of evidence that there was no violentis, jerking

but if had it as the train hadthere was notbeen, negligence,
not reached the where towereplatform passengers expected

from the train whileoff. was toget Appellee attempting pass
in and anmotion, at unusual If there was negligenceplace.
it was on the ofpart appellee.

and causeThe the is theof court below reversedjudgment
remanded.

reversed.Judgment

et al.Samuel Lester
v.

ofThe Heirs William White.

deed—having suit—incompe-grantor inin a an interest1. Witness—a
warranty,deed, generalmade of andgrantor a who has covenantsA intent.

incumbrances,sell, anthe was free isto and that land frompowerthat he had
release,witness, grantee,for his in a where theincompetent a suitwithout

throughplaintiff another channel.claims title
interest ac-Pre-emption—right a interest. Theto—not mere chattel2.

right which can beis not a mere chattel interestquired by pre-emptiona
right orrequires passto sucha written instrumentby parol, buttransferred

title.
owner,death descends toSame—may he on execution—or ontaken3. of

execution; upon themay on or deathright be takenIt a whichisthe heir.
heir, go or admin-owner, not to the executorto and willit descends theof the

istrator.
Onecompelled cases. of ahe in certainSame—conveyance of—may4.
compela bill to apre-emption right can maintainof heirs to suchnumber

a the otherdeed fromone who has receivedconveyance fromof his interest
byappointed a decreeof a commissionerand the deedheirs of their interests

any in suchheir, having interestsoldconveying he notthe of suchinterest
pre-emption right


